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Linking and making available on the Internet 

REPORT OF SWISS GROUP* 

I. Current law and practice 

1. Does your Group’s current law have any statutory provision that provides for protection of 
an author’s making available right, in line with Article 8 of the WCT? 

Yes. The author’s making available right according to Article 8 of the WIPO Copyright Treaty (WCT) 
was adopted into the Swiss legislation in 2008 by virtue of Article 10(2)(c) of the Federal Act on Copy-
right and Related Rights (Copyright Act, CopA)1. According to this Swiss provision, the author has the 
exclusive right to make available his work “in such a way that persons may access it from a place and 
at a time individually chosen by them”. The wording of the Swiss provision corresponds largely to the 
one in Article 8 WCT. However, it is worth noting that the Swiss version, unlike the WCT original, does 
not include the element “to the public” and replaces WCT’s “members of the public” with “persons”. 

2. If no, does your Group’s current law nevertheless protect the making available right or a 
right analogous or corresponding thereto? If so, how? 

See response to Q1 above. 

3. Under your Group’s current law, if: 

a) A copyrighted work has been uploaded to a website with the authorization of the copyright holder; 
and 

b) is publicly accessible (i.e. there are no access restrictions), would the act of providing a user-acti-
vated hyperlink to the starting page of the website to which the work has been uploaded be consid-
ered a “communication” of the copyrighted work? 

The Swiss legislation itself does not provide an answer specifically to this question and there is no 
case law of the Federal Supreme Court or any other Swiss court providing respective precedent. 

Nevertheless, there is a general consensus in legal doctrine that, under Swiss law, the act of providing 
a surface link does not qualify as a “communication” of the copyrighted work2. On a straight-forward 
level, this outcome is justified occasionally by an analogy to the undisputed perception that putting up 
a billboard poster that advertises a concert has no copyright relevance even if at the advertised con-
cert copyright protected works are performed3. 

                                                           
*  Members of the working group: Christoph Caprez, Andrea s Glarner, Matthias Gottschalk, Marco Handle (co-chair), Fabian 

Wigger (co-chair), Marc Wullschleger. 
* Members of the working group: Christoph Caprez, Andreas Glarner, Matthias Gottschalk, Marco Handle (co-chair), Fabian Wigger (co-

chair), Marc Wullschleger. 
1 Article 10(2)(c) CopA states: “[The author of has the right, in particular:] to recite, perform or present a work, or make it perceptible 

somewhere else or make it available directly or through any kind of medium in such way that persons may access it from a place and at a 
time individually chosen by them.” See <www.admin.ch/opc/en/classified-compi lation/19920251/index.html> for an English full text 
version of the CopA. 

2 S. REUSSER, L’admissibilité des hyperliens en droit d’auteur, Basel 2014, 129 ff.; F. THOUVENIN, BestWater: Der EuGH auf blinder Fahrt 
in trüben Gewässern, sic! 2015, 704 ff., 709; I. CHERPILLOD, in: de Werra/Gilliérion (eds.), Propriété Intellectuelle, Commentaire Romand, 
Basel 2013, LDA 10 N 23; V. SALVADÉ, Droit d’auteur et technologies de l’information et de la communication, Genf 2015, 59; M. 
REHBINDER/A. VIGANÒ, URG: Urheberrecht, 3rd edition, Zurich 2008, URG 10 N 19; R. WEBER, E-Commerce und Recht, Zurich 2010, 301 
ff.; R. M. HILTY, Zur Zulässigkeit des “Link” – Rechtliches Damoklesschwert für die Internettechnologie?, in: R. Weber/R. M. Hilty/R. Auf 
der Maur (eds.), Geschäftsplattform Internet III, Zurich 2002, 131; similarly R.M. HILTY/O. SCHMID/M. WEBER, Urheberrechtliche 
Beurteilung von “Embedding”, sic! 2016, 237 ff., 239. 

3 SALVADÉ (note 2), 59; see also REUSSER (note 2), 129 f. 
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More in-depth and specifically with regard to the making available right, Swiss scholars follow different 
approaches to support this conclusion. It is interesting to note that these approaches have not been 
influenced substantially by the respective landmark decisions of the ECJ4 (interesting because the 
ECJ’s jurisprudence, although not binding for Switzerland as a non-member state, in general has an 
impact at least to the academic discussions in Switzerland). Most of the Swiss commentators rather 
follow one of the two – different, but not excluding – lines of argumentation that are outlined below: 

(1) One line of thought has its roots in the – undisputed – perception that the making available right 
according to Article 10(2)(c) CopA focusses on the actions that are necessary to make a work accessi-
ble (e.g., on an Internet platform) while it does not comprise the actions performed by the user 
accessing the work5. Thus, according to this opinion, setting a link without having the control or any 
other influence over the initial communication of the work may not be considered as an act which falls 
under the making available right, as linking always remains an action distinctly downstream from mak-
ing the work accessible6. Also from a technical point of view, it is argued that any form of link just re-
fers to a work which has been made available elsewhere on the web by or under the control of the 
copyright holder7. Consequently, according to this opinion, providing a user-activated hyperlink to the 
starting page of a website to which the work has been uploaded would not be considered as a “com-
munication” of the copyrighted work. 

(2) The before mentioned arguments have been refined by other scholars in order to further isolate the 
essence of the actions that occur when a work is made available in the sense of Article 10(2)(c) CopA. 
Such analyses have shifted the focus from the question who has actual control about the (initial) com-
munication of the work to the question whether the creator of a website communicates the works that 
are linked on his website independently from their initial communication. Thus, according to this opin-
ion (2), the decisive question is whether the actions of the link-provider lead to what is often referred to 
as an “adoption of a work” within its own website8. The “adoption” criterion itself is inspired by foreign 
jurisdictions, in particular from German law9. Applied to a user-activated hyperlink referring to the start-
ing page of a website to which the work has been uploaded, also this line of thought leads to the con-
clusion that such kind of link – lacking an adoption of the referenced work – does not qualify as a 
“communication” of the copyrighted work10. 

In order to justify the consequences of the finding that copyright provides only limited means to control 
hyperlinks to protected works made available on the Internet, it is also stressed in Swiss legal doctrine 
that copyright holders who, at least in a technical sense, remain in control of the initial online publica-
tion of their works, may at their own discretion remove the works or change the URL of their location in 
order to render respective links moot. In addition, copyright holders have the possibility to control their 
works and the linking thereto by implementing technological protection measures, which are protected 
against circumvention by law (Article 39a CopA)11. 

4. If yes, would such an act be considered as communication “to the public”? 

See response to Q3. The reason why Swiss legal doctrine – at least so far – has not paid much atten-
tion to the criterion “to the public” might be linked to the fact that the Swiss version of the making avail-
able right as set forth in Article 10(2)(c) CopA does not include this element (unlike the version in Arti-
cle 8 WCT; see response to Q1 above). 

                                                           
4 See, however, HILTY/SCHMID/WEBER (note 2), 242 f., who tend to tacitly adopt ECJ’s “new public” criterion into Swiss law. 
5 D. BARRELET/W. EGLOFF, Das neue Urheberrecht, 3rd edition, Bern 2008, URG 10 N 22; REHBINDER/VIGANÒ (note 2), URG 10 N 19; see 

also R. M. HILTY, Urheberrecht, Bern 2011, N 174. 
6 REHBINDER/VIGANÒ (note 2), URG 10 N 19, which, however, do not differentiate between the different forms of linking discussed in 

connection with this Study Question.  
7 See also M. BRUNNER, Die Zulässigkeit des Hyperlinks nach schweizerischem Recht, Bern 2001, 26, 98, 120, Abbildung 6 (published prior 

to the implementation of the making available right into Swiss legislation). 
8 HILTY (note 2), 131; see also AIPPI, Question Q216 B, Switzerland, Exceptions to copyright protection and the permitted uses of copyright 

works in the hi-tech and digital sectors, 8. 
9 Most recently HILTY/SCHMID/WEBER (note 2), 239 f.; see also HILTY (note 2), 131.  
10 HILTY (note 2), 131; HILTY/SCHMID/WEBER (note 2), 239; 131; REUSSER (note 2), 133. 
11 Further, it is noted that, in specific constellations, also actions based on unfair competition may be a useful tool available to website owners 

to counter potential abuse with links; see AIPPI, Q216 B, 8; D. HÜRLIMANN, Replik: Das Leistungsschutzrecht für Presseverlage, Jusletter 
13 May 2013, N 11. 
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5. If yes, does that constitute direct infringement of the making available right, assuming 
there are no exceptions or limitations to copyright protection that apply? 

See response to Q3 above. 

6. If the answer to question 4 is no, on what basis would infringement be denied (e.g. by ap-
plication of the theory of an implied license)? 

See response to Q3. As, under Swiss law, providing a link to the starting page of a website does not 
constitute an act covered by the making available right or any other of the copyright holder’s exclusive 
rights, there is, in principle, no necessity to exempt such acts by virtue of the theory of an implied li-
cence or the like. 

7. If the relevant act is deep linking, would the answers to questions 3 to 6 be different?  
If yes, how? 

No. To the extent Swiss scholars differentiate between “classical” surface links and acts of deep 
linking, they unanimously draw the same conclusions for both types of linking12. 

8. If the relevant act is framing, would the answers to questions 3 to 6 be different? If yes, 
how? 

Also with regard to framing and embedding, there is no case law which specifically clarifies the rele-
vance of these advanced forms of linking under Swiss copyright law. 

One group of scholars argues, primarily based on opinion (1) set forth under Q3 above, that framing 
and embedding are just additional ways of referring to a work on a website controlled by the right 
holder13. Accordingly, framing and embedding are considered to be acts that are not covered by the 
copyright holders’ making available right (because the link-provider has no control over the initial com-
munication of the work).  

However, the majority of commentators, mostly along the above presented opinion (2), conclude that 
framing or embedding a work made available elsewhere constitutes an “adoption of a work”. There-
fore, according to this prevailing opinion, copyright holders, based on their making available right, 
have the possibility to object to an integration of their works by way of framing and/or embedding. To 
further support this outcome, scholars also refer to the generally accepted perception that Swiss copy-
right law must be interpreted in a “technology neutral” manner. As a consequence, it must be irrele-
vant from a copyright perspective whether the protected content that is integrated into a certain web-
site is technically stored on servers that are controlled by the website owner or whether the respective 
content is stored elsewhere (and integrated by means of framing and/or embedding)14. 

9. If the relevant act is embedding, would the answers to questions 3 to 6 be different? If yes, 
how? 

As in Swiss legal doctrine framing and embedding are generally treated likewise, see answer to Q8 
above. 

10. If the website displays a statement that prohibits the relevant act of linking or linking gen-
erally, would the answers to questions 3 to 9 be different? If yes, how?  

No, a statement placed on the linked website that prohibits acts of linking does not alter the answers 
to Q3–Q9. 

                                                           
12 See, however, SALVADÉ (note 2), 62 et seq., who mentions that deep links, in specific constellations, portray the linked works in a context 

which is different from the context in which the works have been published before with the author’s consent. In the rare constellations where 
this is the case, the deep link provokes an (indirect) alteration of the work which is covered by the author’s integrity right as set forth in 
Article 11(1) CopA. 

13 BRUNNER (note 7), 8, 121; HÜRLIMANN (note 12), N 11. 
14 CHERPILLOD (note 2), LDA 10 N 23; SALVADÉ (note 2), 65; see also REUSSER (note 2), 203 ff., who basically comes to the same result (but 

follows a different line of argumentation). 
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11. If the copyrighted work has been uploaded on the website with the authorization of the 
copyright holder but the access to the work has been restricted in some way (e.g. a sub-
scription is required in order to access the copyrighted work), would the answers to ques-
tions 3 to 9 be different? If yes, how? 

As regards user-activated hyperlinks to the starting page and deep links, these acts are – according to 
the scarce doctrine – not considered to be covered by the making available right even though the ac-
cess to a work has been restricted15. As regards framing or embedding, the answers as set out in Q8 
and Q9 above do not change as well. 

However, technological measures for the protection of works – which typically are used to restrict the 
access to a work – may not be circumvented as far as these measures are effective (Article 39a[1] 
CopA). Such a circumvention may be implemented by measures of linking. It shall be noted that, un-
der Swiss law, the circumvention of technological measures for legally permitted uses, such as for pri-
vate use, is admissible (Article 39a[4] CopA). 

12. If the copyrighted work has been uploaded on the website without the authorization of the 
copyright holder, would the answers to questions 3 to 9 be different? If yes, how? 

The scarce doctrine holds that providing user-activated hyperlinks to the starting page and deep links 
to pages containing copyrighted works that have been uploaded on the website without the authoriza-
tion of the copyright holder does not constitute a (direct) copyright infringement16. As regards framing 
or embedding, the answers as set out in Q8 and Q9 above do not change as well. Thus, even when 
assuming that opinion (1) is applicable, framing or embedding does not conflict with the making availa-
ble right irrespective of whether or not the work has been uploaded on the website with the copyright 
holder’s authorization. 

However, since links may facilitate copyright infringement by third parties, in particular the infringe-
ment of the making available right, providing links may, in certain constellations, be considered as an 
indirect copyright infringement (see Q16 below). 

13. Under your Group’s current law, if a copyrighted work is made available on a webpage 
without any access restrictions, would that work be considered as having been made 
available to all members of the public (i.e. globally) that have access to the Internet?  

As set out above (see Q3, Q8 and Q9), under Swiss law, the question whether a work is communi-
cated to a “new public” by means of linking is not of relevance when assessing an infringement of the 
making available right. 

It is argued in Swiss legal doctrine that, under the assumption that the “new public” criterion would be 
of relevance under Swiss law nevertheless, the perceptible intent of the copyright owner to only ad-
dress a limited group of people would be decisive (and not the actual existence of effective technical 
measures that restrict access)17. Thus, according to this opinion, the work would be deemed made 
available to a restricted group of people, even though it is, in a technical sense, freely accessible for 
all members of the public. 

14. If no, why not? For example, would such communication be considered as directed only to 
certain members of the public (e.g. people living in a certain country or region, or people 
who speak a certain language)? If yes, under what circumstances? 

See response to Q13 above.  

15. If under your Group’s current law the circumstances described above do not constitute di-
rect infringement, would any of those circumstances support a finding of indirect or 
secondary copyright infringement?  

Yes. See response to Q16 below. 

                                                           
15 REUSSER (note 2), 185. 
16 REUSSER (note 2), 226 f. 
17 HILTY/SCHMID/WEBER (note 2), 241 f. 
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16. If yes, please identify the circumstance(s) in which indirect or secondary copyright in-
fringement would be applicable. 

Since links may facilitate or even make possible copyright infringements committed by third parties, in 
particular infringements of the making available right by means of uploading the work without the au-
thorization of the copyright holder, acts of framing and embedding may be considered as an indirect 
infringement of the making available right (as far as these acts do not constitute a direct infringement 
in accordance with opinion [2]; see Q8 and Q9 above).  

Further, providing links can constitute an indirect infringement of exclusive rights other than the mak-
ing available right, especially the reproduction right (as far as the main offence is unlawful and not cov-
ered by a copyright exception to such as the exception for private use). 

Policy considerations and possible improvements to your current law  

17. How does your Group’s current law strike a balance between a copyright owner’s ability 
(or inability) to control the act of linking by others to their copyrighted work and the 
interests of the copyright owner, the public and other relevant parties?  

In Switzerland, copyright owner’s right to control the use of the copyrighted work is backed by Article 
26(1) of the Swiss Federal Constitution (BV) as part of the property guarantee. Notwithstanding the 
constitutional protection of such exclusive right, its effects have to be balanced with other fundamental 
rights, namely the communication rights of the public that are also protected by the Swiss Federal 
Constitution18. These constitutional communication rights grant, inter alia, the right to receive any com-
munication by third parties and to further disseminate such communication. 

The Swiss Federal Court held that the guaranteed constitutional rights of both, the copyright owners 
on the one hand and those making usage of the protected work on the other hand, have to be consid-
ered when deciding whether a certain type of use of a work (on the Internet) requires the copyright 
owner’s prior consent19. 

At this stage, there is no specific decision by the Swiss Federal Court as to the question whether 
providing a link (see Q3–Q9 above) would be covered by the fundamental communication rights. This 
might be one reason why there are different opinions in the Swiss legal doctrine (see Q3–Q9 above) 
on how current Swiss Law strikes the balance between the interests of the public to have access to 
any type of content with the least amount of restrictions on the one hand and – on the other hand – the 
copyright owner’s interest to remain in exclusive control and/or to receive adequate compensation with 
respect to the exploitation of the copyrighted work (according to Three-Step-Test, Article 9[2] of the 
Berne Convention). 

18. Are there any aspects of your Group’s current law that can be improved? For example, by 
strengthening or reducing the copyright owner’s control over linking?  

Taking into consideration that it is unclear whether the current Swiss Law – when interpreted by the 
Swiss Federal Court – strikes an adequate balance between the interests of the public on the one 
hand and the interests of the copyright owner on the other hand, the question whether the law itself 
needs to be improved cannot be answered at this stage. 

Proposals for harmonisation 

19. Does your Group consider that harmonisation in this area is desirable? 

A harmonisation in this area is desirable as the use of copyrighted works by linking typically affects the 
legislation of numerous countries because the Internet, as a matter of fact, ignores national bounda-
ries. A harmonization in the field of linking would therefore be an appropriate measure to countervail 
the fragmentation of applicable laws, as it is today, having also in mind that such a fragmentation is 
associated with undesirable legal uncertainty for all of the involved stakeholders, including copyright 
holders, consumers and intermediaries. Harmonised rules, in contrast, would improve copyright hold-
ers’ possibilities to enforce their exclusive rights and the users’ and intermediaries’ ability to assess 

                                                           
18 E.g., Freedom of Information (Article 16 BV), Freedom of Media (Article 16 BV) and Freedom of Commerce (Article 27 BV). 
19 See BGE 133 III 473, consid. 6, „Elektronischer Pressespiegel“. 
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the legal consequences of their behaviour – such as providing links to copyrighted works as set out in 
the answers to the following questions. 

However, the Swiss Group, even after intensive discussions, has not come to a common opinion on 
how such harmonisation should be designed. In particular, the positions of the Swiss Group’s mem-
bers are divided along the two different lines of thought in Swiss legal doctrine as set forth above (see 
Q3 above). Accordingly, while one part of the Swiss Group (“Swiss Group [1]”)20 is of the opinion that 
all forms of linking should be treated the same and not be considered an infringement of the making 
available right (see Q18–21 below), the other part of the Swiss Group (“Swiss Group [2]”)21 suggests 
to differentiate between the different forms of linking (see Q23 below). 

20. Should an act of linking (hyperlinking to the starting page, deep linking, framing and/or 
embedding) to a website containing a copyrighted work be considered a “communication” 
of the copyrighted work? 

According to Swiss Group (1), all acts of linking should not be considered a “communication” of the 
work in the context of the making available right as providing a link to a work is an act distinctly down-
stream from making the work accessible and, therefore, should have no legal significance with regard 
to the making available right. Also from a technical point of view, this part of the group argues that a 
link is nothing else than a referral to a work which has been made available elsewhere. 

According to Swiss Group (2), also this question is too general to be answered. The different types of 
linking should be treated differently and, in particular, only some of them should be considered a “com-
munication” of the copyrighted work (see Q23 below). 

21. If yes, should such an act of linking be considered a communication “to the public”? 

For Swiss Group (1), the answer is no; see Q18 above. 

According to Swiss Group (2), this question is too general to be answered. As stated above, the differ-
ent types of linking should be treated differently and, in particular, only some of them should be con-
sidered a “communication” of the copyrighted work (see Q23 below). 

22. If yes, should such an act of linking constitute infringement of the making available right, 
assuming no exceptions or limitations to copyright protection apply? 

According to Swiss Group (1), such acts of linking should not constitute infringement of the making 
available right (see Q18 above). 

According to Swiss Group (2), this question is too general to be answered as well. As stated above, 
the different types of linking should be treated differently and, in particular, only some of them should 
be considered a “communication” of the copyrighted work (see, therefore, Q23 below). 

23. Having regard to your answers to questions 20 to 22, should different forms of linking (hy-
perlinking to the starting page, deep linking, framing or embedding) be treated equally or 
differently? If yes (in any case), why? 

According to Swiss Group (1), the different forms of linking should be treated equally and none of 
them should constitute an infringement of the making available right (see Q18 above). 

According to Swiss Group (2), the different types of linking require a specific analysis as follows: 

a) Hyperlinking to the starting page 

As the act of hyperlinking to the starting page of a website does not result in a display of the work on 
the linking website, the user is required to visit the linked website in order to gain access to the copy-
righted work. In other words, the act of hyperlinking is a mere referral to a website where a copy-
righted work is accessible. Consequently, such act should not be considered a “communication to the 
public” of the work and should not constitute an infringement of the making available right.  

                                                           
20 Andreas Glarner, Marc Wullschleger, Christoph Caprez. 
21 Fabian Wigger, Marco Handle, Matthias Gottschalk. 
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b) Deep linking 

Although a deep link directly leads to the sub-page where a copyrighted work is accessible, the con-
clusion remains the same as set out above in relation to the (ordinary) hyperlink to a starting page. At 
the end of the day, a deep link is nothing more than a referral to a source website where a work can 
be accessed. Such referral should not be considered a “communication to the public” which means 
that acts of deep linking should, in principle, not constitute an infringement of the making available 
right as well. 

Only under special circumstances, acts of deep linking to a copyrighted work may result in a copyright 
infringement. Acts of deep linking should be considered a direct infringement of the making available 
right if the activation of such link directly initiates the download of a copyrighted work made available 
on a third parties’ website as in such cases there is no need to visit the third parties’ website to gain 
access to the work (seen this way, this pattern is more closely related to the situation in case of em-
bedding than to the “classical” setup of a deep link and, thus, should be treated equally). 

c) Framing 

The act of framing should be considered a communication since the copyrighted work is displayed di-
rectly within the linking website. Users of the linking website can access the copyrighted work directly 
on this very website; thus, it is not necessary for them to visit the source website to look up the work. 
As in this case the work is communicated over the Internet through the linking website, such communi-
cation should be considered “to the public”. Accordingly, the act of framing should constitute an in-
fringement of the making available right. 

d) Embedding 

As an act of embedding leads to a similar result as framing (i.e. to a communication of the embedded 
work to the public directly within the linking website), the same conclusions as for framing should be 
drawn also for such behavior. 

e) Summary 

According to Swiss Group 2, acts of linking should be considered a communication to the public and 
constitute an infringement of the making available right if the work is directly accessible within the link-
ing website. Such an accessibility of the copyright work directly on the linking website itself has the ef-
fect that there is no need for the public to visit the linked website to look up the protected work. Ac-
cording to Swiss Group (2), this is the best manageable indicia that the work has been communicated 
to the visitor of the linking website. As on the Internet such communication is generally made to the 
public, the making available right is infringed. 

On the other hand, a copyrighted work cannot be considered as communicated to website visitors 
where such visitors have to look up the linked website in order to access the work. Without a commu-
nication of the work, there is no basis for an infringement of the making available right. 

This conclusion should be valid irrespective of the technology that leads (or does not lead) to the ac-
cessibility of the work on the linked website. 

24. If yes in any case, in relation to each such case, should the finding be one of direct or indi-
rect infringement? If yes (in either case), why? 

According to Swiss Group (2), the acts of framing and embedding should, in general, constitute a di-
rect infringement of the making available right because the copyrighted work is directly communicated 
to the public through these acts of linking – meaning that the work is made available straight through 
such behavior. In other words, framing and embedding are not acts that merely assist in making avail-
able the work but are acts of making available itself. 

According to Swiss Group (1), acts of framing and embedding may constitute an indirect infringement 
of the making available right, in particular, in case the referenced work has been uploaded without the 
authorization of the copyright holder (see Q25 below). 

Further and according to both parts of the Swiss Group, acts of deep linking should constitute an indi-
rect copyright infringement in constellations where (direct) copyright infringements committed by third 
parties after having accessed the linked websites are enabled or at least facilitated by the act of 
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providing deep links to these third parties. However, it should be noted that such behavior typically af-
fects other rights than the making available right, in particular the reproduction right (in case of illegal 
downloading). 

25. Do your answers to any of questions 20 to 24 depend on whether the website expressly 
displays a statement that prohibits the relevant act of linking or linking generally? If yes 
(in any case), please explain. 

According to both parts of the Swiss Group, a statement placed on the linked website that prohibits 
acts of linking should not affect the answers to Q20–Q24. 

In particular, such a statement should not be considered as the basis of a contractual relationship be-
tween website holder and visitor that prohibits the latter from acts of linking. The mere visit of the web-
site may not be seen as a consent to a unilateral declaration placed on a website. This is of course 
subject to access limitations that require the user to explicitly accept the terms of the website holder 
or, at least, to an information note communicated to each visitor prior to its access to the website’s 
content. 

26. Do your answers to any of questions 20 to 24 depend on whether the public’s access to 
the work uploaded on the website is limited in any way? If yes (in any case), please ex-
plain, including limitations that should be relevant. 

According to both parts of the Swiss Group, a limitation of the public’s access to the work should not 
change the legal situation as set out in Q20–Q24.  

For the sake of completeness, is should be mentioned that the protection of technological measures 
against circumvention could be relevant in this context (see also Q11 above). At least, there is no rea-
son to treat such protection of technological measures differently in the context of linking. 

27. Do your answers to any of questions 20 to 24 depend on whether the copyrighted work 
has been uploaded on the website without the authorization of the copyright holder? If yes 
(in any case), please explain. 

According to Swiss Group (1), acts of framing and embedding should be considered an indirect in-
fringement of the making available right in case the work has been uploaded without the authorization 
of the copyright holder. 

According to Swiss Group (2), the legal situation should not depend on whether the work has been up-
loaded to the linked website without the authorization of the copyright holder. 

28. If there has already been an authorized communication of the copyrighted work directed to 
certain members of the public, should a finding of infringement of the making available 
right depend on a subsequent act of unauthorized communication of the said work to a 
“new public”? If yes, please propose a suitable definition for a “new public.” 

Both parts of the Swiss Group agree that the requirement of a communication to a “new public” is not 
an appropriate one. The assessment of whether a public is “new” would cause serious legal uncer-
tainty due to its vagueness. Such uncertainty would run counter to the actual aim of a harmonization.  

According to Swiss Group (2), a distinct criterion asking if the copyrighted work is accessible on the 
linking website itself is preferable. Thus, the decisive factor on whether an act of linking infringes the 
making available right should be the accessibility of the work on the linking website itself or – put re-
versely – the fact that a user is not required to visit the linked site in order to gain access to the work.  

29. If a copyrighted work is made available on a webpage without any access restrictions, 
should there be any circumstances under which the work should be considered as not 
having been made available to all members of the public that have access to the Internet? 
If yes, under what circumstances? 
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As both parts of the Swiss Group agree that the requirement of a communication to a “new public” 
should have no relevance within the legal assessment of acts of linking, there is no need to differenti-
ate between groups or members of the public by means of the language and content or the top-level 
domain of the linked website.  

30. Please comment on any additional issues concerning linking and the making available 
right you consider relevant to this Study Question. 

A harmonization with regard to acts of linking is only reasonable if such harmonization includes all ex-
clusive rights of the copyright holder that are possibly affected by acts of linking. In particular, a har-
monization should also address the impact of acts of linking to the copyright holder’s reproduction and 
retransmission right. By acts of framing and embedding, the reproduction right may be affected, for ex-
ample, in connection with temporary copies of the copyrighted work that are cached on the device of 
the visitor of the linking website. The right of retransmission may be affected, for example, by acts of 
framing or embedding related to the live stream of a TV programme. 

Further, a harmonization of the content and scope of the copyright holder’s exclusive making available 
right in the area of linking is only desirable if the limitations of this right are harmonised as well. By do-
ing so, the balance of interests of the right holders and the users/the public, in particular with regard to 
uses for reporting on current events or for scientific or political purposes, should be addressed. 

Last but not least, a harmonization should not be limited to the classic copyright in artistic works but 
should also cover neighbouring rights, such as the rights of performers, audio/video producers and 
broadcasters. 

Summary  

Swiss legislation does not specifically address the question whether acts of linking to a website con-
taining a copyrighted work (by means of surface links, deep links, framing or embedding) constitute an 
infringement of the copyright holder’s making available right. And contrary to the situation in the Euro-
pean Union with its well-known landmark decisions of the ECJ, there is also no case law of Switzer-
land’s Federal Supreme Court or any other Swiss court providing precedent on this question. 

At least, there is a consensus among legal scholars that, under Swiss copyright law, acts of providing 
a surface link or a deep link are not considered as a “communication” of the copyrighted work up-
loaded to the linked website, and, therefore, do not constitute an infringement of the making available 
right.  

With regard to acts of framing and embedding, different opinions are represented in Swiss legal doc-
trine. One group of scholars argues that framing and embedding are – just like acts of surface and 
deep linking – mere referrals to a work initially communicated on the linked website by or under the 
control of the copyright holder and, therefore, are not covered by the right holder’s making available 
right. On the contrary, the majority of scholars conclude that framing and/or embedding a copyrighted 
work lead to an “adoption of a work” as – through these acts of linking – the work is communicated in-
dependently from the right holder’s initial communication on the linked website. Thus, the copyright 
holder, based on his making available right, shall have the possibility to object to an integration of his 
work by means of framing and/or embedding.  

Notwithstanding this lack of unity in the Swiss legal doctrine, the Swiss Group is of the opinion that a 
harmonization in this context is desirable, provided, however, that such harmonization addresses not 
only the making available right as such but also all other exclusive rights that are possibly affected by 
acts of linking as well as the limitations of these rights. 

Zusammenfassung 

Die schweizerische Gesetzgebung beschäftigt sich nicht spezifisch mit der Frage, ob das Setzen von 
Links zu einer Website (mittels sog. Surface-Link, Deep-Link, Framing oder Embedding), die ein ur-
heberrechtlich geschütztes Werk enthält, das Recht des Urhebers auf öffentliche Zugänglichmachung 
seines Werks verletzt. Im Gegensatz zur Europäischen Union mit ihren bekannten Leitentscheiden 
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des EuGH existiert zu dieser Frage auch keine Rechtsprechung des Schweizerischen Bundesgerichts 
oder anderer schweizerischer Gerichte. 

In der Lehre besteht insoweit Einigkeit, dass das Setzen von Surface- und Deep-Links gemäss 
schweizerischem Urheberrecht nicht als «Kommunikation» des auf der verlinkten Website befindlichen 
Werks zu werten ist und dementsprechend das Recht auf öffentliche Zugänglichmachung des Ur-
hebers nicht verletzt wird. 

Hinsichtlich Framing und Embedding sind im schweizerischen Schrifttum demgegenüber unterschie-
dliche Ansichten auszumachen. Gemäss einem Teil der Lehre sind Framing und Embedding – so wie 
Surface- und Deep-Links – nichts anderes als blosse Verweise auf ein Werk, das bereits vom Urheber 
bzw. unter dessen Kontrolle auf der verlinkten Website zugänglich gemacht worden ist, und stellen 
deshalb keine Verletzung des Rechts auf öffentliche Zugänglichmachung dar. Im Gegensatz dazu füh-
ren Framing und Embedding gemäss herrschender Lehre zu einer «Aneignung des Werks», weil das 
Werk mit diesen Formen des Linking unabhängig von der ursprünglichen Zugänglichmachung auf der 
verlinkten Website zugänglich gemacht wird. Dementsprechend soll der Urheber eine solche Aneig-
nung gestützt auf das Recht auf öffentliche Zugänglichmachung seines Werks verbieten können. 

Trotz dieser Uneinigkeit im schweizerischen Schrifttum hält die Schweizer Gruppe der AIPPI eine in-
ternationale Harmonisierung in diesem Bereich für wünschenswert; dies allerdings unter der 
Voraussetzung, dass eine Harmonisierung nicht nur das Recht auf öffentliche Zugänglichmachung, 
sondern sämtliche von Linking betroffenen Ausschliesslichkeitsrechte sowie deren Beschränkung um-
fasst. 

Résumé 

La législation suisse n’aborde pas spécifiquement la question de savoir si l’utilisation de liens renvoy-
ant à un site comprenant du contenu protégé par le droit d’auteur (par le biais de liens de surface, de 
liens profonds, de liens encadrés ou incorporés) constitue une violation du droit de mise à disposition 
du titulaire du droit d’auteur. Contrairement à l’Union européenne et les décisions marquantes de la 
Cour de justice de l’Union européenne, il n’existe pas de jurisprudence du Tribunal fédéral suisse ou 
de toute autre cour suisse apportant de précédents à cette question. 

Néanmoins, le consensus parmi les juristes soutient que, selon le droit d’auteur suisse, la création 
d’un lien de surface ou d’un lien profond n’est pas considérée comme une «communication» du con-
tenu protégé téléchargé sur le site relié, et, de ce fait, ne constitue pas une violation du droit de mise à 
disposition. 

En ce qui concerne les méthodes d’encadrement et d’incorporation, la doctrine suisse est divisée en 
plusieurs opinions. Un groupe d’experts soutient que l’utilisation de liens encadrés et de liens incorpo-
rés est – tout comme l’utilisation de liens de surface et de liens profonds – un simple renvoi à un con-
tenu d’ores et déjà communiqué sur un site par, ou sous le contrôle du titulaire du droit d’auteur. Au 
contraire, la majorité des experts conclue que l’utilisation de liens encadrés et/ou de lien intégrés ren-
voyant à du contenu protégé constitue une «adoption du contenu»; car – à travers ces actes – le con-
tenu est communiqué indépendamment de la première communication du titulaire. Ainsi, le titulaire du 
droit devrait avoir la possibilité de refuser l’intégration de son œuvre à travers des méthodes d’en-
cadrement et/ou de liens intégrés. 

Nonobstant le manque d’unité de la doctrine suisse, le groupe suisse est d’avis qu’une harmonisation 
de ce contexte est souhaitable, à condition que cette harmonisation aborde non seulement le droit de 
mise à disposition en tant que tel, mais également tout autre droit exclusif pouvant possiblement être 
affecté par la création de liens ainsi que la limitation de ces droits. 
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