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European and International Competition Law and Policy: Staying Ahead  

Conference Report: XIV St. Gallen International Competition Law Forum 

 

CHRISTIAN MAYER * 

In view of the presence of the European Commissioner for Competition, her Director General, two 
Deputy Directors General and other high ranking civil servants, one could have arguably assumed 
that, for two days, the competition branch of the European Commission had moved its headquarter 
from Brussels to St. Gallen. In truth, the high concentration of the European Union’s competition elite 
in Switzerland had a different reason: On 10 and 11 May 2007, the XIV St. Gallen International Com-
petition Law Forum took place under the chairmanship of Professor Dr. Carl Baudenbacher, President 
of the EFTA Court and Director of the Institute of European and International Business Law of the 
University of St. Gallen. But it was of course not only the Brussels authority that contributed to this 
year’s demanding and lively debates. The administrative expertise and regulatory perspectives were 
also enriched by the contributions of numerous outstanding players from the judiciary, academia, pri-
vate practice and economics. 

Addressing an audience of more than 160 participants in an enthusiastic speech, Commissioner 
Neelie Kroes recalled the European Union’s position as the biggest economic force on earth but at the 
same time urged that the Member States, some of which had shown a tendency towards economic 
protectionisms lately, should look outwards instead of inwards and focus on functioning markets as the 
best place to generate wealth. Reminding of the achievements of competition policy for instance in the 
fields of air transport fares and telecommunication tariffs, the Commissioner highlighted her agency’s 
commitment to consumer welfare. Furthermore, she emphasized the Commission’s ongoing efforts for 
less and better targeted State aid which include the removal of outdated rules for the benefit of a 
transparent and predictable State aid regime with a special focus on research and innovation. Re-
sponding to the breeding of “national champions”, Commissioner Kroes condemned tendencies of 
economic patriotism in the field of mergers and clearly expressed her personal preference for “global 
champions located and producing in Europe”. As a side note, Kroes left no doubt that she would run 
for a second term as Commissioner, while Professor DDr. Walter Barfuss who moderated the follow-
ing discussion mentioned that, due to his retirement as Director General of the Austrian Federal Com-
petition Authority, he participated for the last time in this function.  

EU Director General for Competition Philip Lowe presented the current EU thinking as to Art. 82 EC in 
the eve of the expected landmark decision in Microsoft. He concurred with Commissioner Kroes by 
identifying the protection of consumer welfare as the ultimate purpose behind Art. 82 EC and by put-
ting an emphasis on a distinction between foreclosure harming competitors and anticompetitive fore-
closure ultimately harming consumers. The model of anticompetitive foreclosure was also referred to 
by Professor Dr. Walter A. Stoffel, President of the Swiss Competition Commission, when elaborating 
on his authority’s highly disputed Swisscom Mobile decision and two other important decisions on the 
basis of Art. 7 of the Swiss Cartel Act. During the discussion on the issue of abuse of a dominant posi-
tion, chaired by Dr. Sven Norberg, former Director in DG Competition and former Judge of the EFTA 
Court, the question as to the “Leitbild” (overall concept or mission statement) behind competition pol-
icy arose. In their responses, both speakers pointed at the ongoing establishment and examination of 
the law on abuse of a dominant position. However, practitioners in the audience called for a toolbox 
providing for an easy application of the abuse rules without the requirement of a detailed economic 
analysis in each case. 
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In the course of the more economic part of the Forum, the discussion on efficiencies was launched by 
an introduction given by Professor Dr. John Temple Lang, former Director in DG Competition, who 
shed light on the terminological phenomenon «efficiencies». Professor Simon J. Evenett, Director of 
the Swiss Institute for International Economics and Applied Economic Research of the University of St. 
Gallen, put the pass-on factor of cost reductions (efficiencies) to prices, which is generally suggested 
to amount to a range between 30% and 70%, to an analytical test and arrived, by distinguishing be-
tween industry-wide responses to cost changes and firm-specific approaches, at a firm specific range 
between only 10% and 20%. Against the background of the finding that such firm specific analysis was 
clearly more relevant to the assessment of efficiencies in connection with mergers and in view of the 
lack of respective studies, he took a rather sceptical view towards efficiency claims based on pre-
sumption of high pass-on rates. From the regulator’s perspective, Peter Freeman, Chairman of the UK 
Competition Commission, made it clear that it was not for the competition authorities to second-guess 
market developments and presented a two-stage process for assessing efficiencies comprising rivalry 
enhancing efficiencies at a first stage and customer benefits on a second stage. 

On the panel on international coordination of mergers and merger remedies, chaired by Professor Dr. 
Roland von Büren, Professor at the University of Berne and former President of the Swiss Competition 
Commission, Steven A. Newborn, former Director of Litigation at the Federal Trade Commission’s 
Bureau of Competition in Washington, D.C., introduced “Ten Commandments” as practical guidelines 
in order to get a multijurisdictional merger through the review process. He mentioned, in particular, the 
coordination of worldwide filings, the accentuation of consumer benefits and the use of the latest 
econometric tools. The completed EU legal framework in the field of mergers was subsequently pre-
sented by Nadia Calviño, Deputy Director General of DG Competition responsible for mergers. She 
stated that, in the EU, the vast majority of mergers were cleared and that the Commission was espe-
cially focussed on securing the viability of the assets divested in order to achieve effective remedies. 
Finally, in response to the general topic of merger coordination, Deputy Director General Calviño de-
scribed the international cooperation on OECD, ICN as well as bilateral level as a win/win situation 
due to the thereby enabled more efficient review, the avoidance of mistakes in several relevant juris-
dictions and the cost savings for applicants. J.  Thomas Rosch, Member of the Federal Trade Com-
mission, Washington, D.C., expressed his concerns as to the achievability of harmonisation of differ-
ent antitrust regimes and thus put an emphasis on the model of soft convergence by a move towards 
best practices. As regards coordination, Commissioner Rosch, with a view towards current develop-
ments in Europe, noted that, in the field of private enforcement, the United States, learning from their 
previous mistakes, were currently attempting to introduce more regulation in private actions. Against 
the background of international coordination, Dr. Frank Montag, Chairman of the “Studienvereinigung 
Kartellrecht” and accredited practitioner, discussed the issue of remedies and called for prevention of 
conflicting remedies in different relevant jurisdictions and the enhancement of legal certainty. 

The, at least in Europe, still un(der)developed area of plea bargaining was, under the chair of Dr. Mar-
cel Meinhardt, Attorney-at-Law, discussed by Professor Richard Whish, Professor of Law at King’s 
College and at the College of Europe, and Horst Henschen, Counsel at an international law firm. Pro-
fessor Whish pointed at procedures in European law that already contained elements of settlement, 
for instance in the area of leniency applications or the commitments provided for in Art. 9 of Regulation 
1/2003, but also reminded of the importance not to compromise the deterrent effect of enforcement.  
Horst Henschen made it clear that criminal as well as administrative charges had to be considered in 
the bargaining process.  

During the discussion of aspects of sanction policy and practice, which was chaired by Dr. Franz 
Hoffet, Attorney-at-Law, Dr. Bruno Maier, Group General Counsel, Hoffmann-La Roche AG, elabo-
rated on the consequences of the discovery of the vitamin cartel, in particular in the field of criminal 
law, and noted that, from the industry’s perspective, the deterrent effect of possible civil claims was 
higher than of criminal or administrative sanctions. Dr. Konrad Ost, Head of German and European 
Antitrust Law, General Competition Law Issues Department of the German Bundeskartellamt, outlined 
the role of fundamental rights and human rights in competition law enforcement and concluded that 
the ECHR was the standard for any reform of the enforcement procedure, thereby identifying a certain 
need for convergence within the ECN. As to leniency, Professor Dr. Wouter P. Wils from the Legal 
Service of the European Commission advised against discrepancies between leniency programmes 
within the ECN and called for an integration of a leniency policy available to individuals into the 
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scheme for undertakings. In line with Dr. Maier’s notion, he reminded of the negative effect on the 
effectiveness of leniency if damage actions were not covered. 

Professor Dr. Carl Baudenbacher chaired the subsequent debate on the role of national judges in 
competition law, at the beginning of which Professor Dr. Günther Hirsch, President of the German 
Federal Supreme Court, elaborated on the position of national judges in the system of decentralized 
application of EC competition law. President Hirsch thereby focused on Art.  16 of Regulation 1/2003. 
Sir Francis Jacobs, KCMG, QC, Professor of Law at King’s College and former ECJ Advocate Gen-
eral, then put an emphasis on private enforcement of EC competition law. In the course of his pres-
entation, he, in line with President Hirsch, detected a certain lack of experience of national courts in 
the field of competition law. Moreover, apart from unresolved legal issues such as treble damages and 
the admissibility of class actions, he identified an absence of litigation culture in Europe. When dealing 
with the problem of unequal enforcement of competition law in different Member States, Sir Jacobs 
touched upon the vision of a European Competition Court towards which, however, a certain reluc-
tance was apparent in the audience. 

In view of the expiry of the existing Block Exemption Regulation on 31 May 2010, on the last panel on 
vertical restraints, chaired by Dr. Patrick Sommer, Attorney-at-Law, Emil Paulis, Acting Deputy Direc-
tor General of DG Competition in charge of antitrust, presented his personal reflections on the review 
of the legislation on vertical restraints. As a starting point, he inter alia recognized the character of 
vertical restraints as both efficiency enhancing and anticompetitive. Paulis then made it clear that mar-
ket share threshold as well as the list of hardcore violations were subject to review and discussion. Dr. 
Jürg Borer, Attorney-at-Law, gave the industry’s perspective towards vertical restraints and called for a 
not too restrictive approach and clearance below certain thresholds. He criticized that, whereas in the 
U.S. and in the EU the attitude towards verticals seemed to soften, the Swiss authorities tended to be 
more catholic than the Pope. 

Burdened with the difficult task of drawing key findings from a conference of this unique scale, one 
might, in a nutshell, make the following general observations:  

First of all, responding to the “Leitbild” discussion, the shift in the focus of European competition policy 
from the protection of competition as an institution or of competitors towards the protection of con-
sumers and consumer welfare appears to have even advanced. Throughout the entire conference, be 
it in the political direction given by Commissioner Kroes or in legal assessments by representatives of 
various competition authorities, consumers and in particular prices to be paid by consumers turned out 
to be in the centre of attention, whereas a theoretical model of competition was not addressed at all. 
However, in areas where such development marks a certain turning away from previous theories and 
assessments, the practitioners’ call for transparency and legal certainty must not be ignored.  

Secondly, when it comes to economics, one must, in line with the analysis of economists themselves, 
recognize that a purely economic approach on the basis of current theories and existing empirical data 
might not fully reflect reality. Apparently, this holds true for the assessment of efficiencies and their 
effect on (here the cycle returns to the first observation) consumer prices. However, the finding alone 
that presumptions of pass-on rates of efficiencies to consumer prices might not be upheld must, if 
taken serious, impose an obstacle on the procedural level, since the alternative to such presumptions, 
namely detailed and thus long-lasting case by case analyses, would constitute an enormous challenge 
under the timetable set out by the existing merger regime.  

Thirdly, one must acknowledge that the “private branch” of European competition law, comprising pri-
vate enforcement as well as in the future possibly plea bargaining, continues  to be the biggest con-
struction site, also in ideological terms. The obstacles have more or less remained the same and Sir 
Francis Jacobs, with a view towards the United States and probably also to a certain extent to the 
United Kingdom, rightly developed the notion of an absence of (competition) litigation culture in conti-
nental Europe. Being aware of the roots and origins of European competition law and in particular of 
the enforcement of its provisions, this idea summarized quite well the nucleus of many unresolved 
legal matters. With this being said, one should also bear in mind the warnings from the other side of 
the Atlantic where probably a too high level of privatisation has been arrived at. 

In any event, due to contributions covering issues that will dominate future competition policies, sound 
and forward-looking debates reflecting all professional backgrounds and so far unheard announce-
ments, also this year, the St. Gallen International Competition Law Form managed to stay ahead and 
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thereby fulfilled its inherent purpose as a forum where everyone’s thoughts and ideas are heard and 
considered. All contributions will be available in the series St. Gallen ICF within a short time. For fur-
ther information visit www. sgikf.com or contact the Institute of European and International Business 
Law at the University of St. Gallen.   

 
* Research Associate at the Institute of European and International Business Law of the University of St. Gallen HSG. 
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